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JAMES RO5S

V.
BUREAU - LAND MANAGEMVENT,
BERT JENKS, | NTERVENCR

Decided My 26, 2000

(onsol i dat ed appeal s froma deci sion of Administrative Law Judge
Ranon Child setting aside a determnation of the Royal Gorge Resource Area
Manager, Bureau of Land Managenent, establishing grazing privileges on the
Kaufman Rdge Allotnent. (GO 05-95- 1.

Rever sed.

1.

Gazing Permts and Licenses: Adjudication--Gazing

Permts and Licenses: Administrative Law Judge-- QG azi ng

Permts and Li censes: Appeal s

BLM enj oys broad discretion to determne howto

adj udi cat e and nanage grazing privil eges, and a BLM
deci sion concerning grazing privileges wll not be
set aside if it is reasonabl e and substantially
conplies wth the provisions of the Federal grazing
regul ati ons. A BLMdecision nay be regarded as
arbitrary, capricious, or inequitable only where it
is not supported by any rational basis, and the
burden is on the objecting party to showthat a
decision is inproper. The determnation
establishing a grazing allotnent' s carrying
capacity wll not be disturbed in the absence of
positive evidence of error. Were a party offers
no contrary analysis of the carrying capacity of
the public lands to denonstrate that BLMs net hod
of determning the carrying capacity is in error,
BLMs determnation is properly adopted. The
determnation to i ssue a 100-percent public | and
use permt rather than a percentage public |land use
permt wll be affirned where the record supports
BLMs determnation and no rebuttal is presented.
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2. Gazing Permts and Licenses: Adjudication--Gazing
Permts and Li censes: Appeal s

Wiere a private | andowner asserts that he is being
danaged by anot her party's unaut hori zed grazi ng on
his land, his renedy lies in Sate court, and the
Departnent is wthout authority to intervene in the
matter. A finding that issuance of a grazing
permt by BLMfor Federal | y-owned | ands aggravat ed
or exacerbat ed unaut hori zed use of nei ghboring
private lands by the permttee wll be vacated
wher e unsupported by evi dence of record.

APPEARANCES. Mchael R Brontey, Esq., ol orado Springs, ol orado, for
Bert Jenks and Qdrich and Katherine Spal; Jennifer E Rgg, Esq., Gfice
of the Regional Solicitor, US Departnent of the Interior, Lakewood,

ol orado, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

The Bureau of Land Managenent (BLM and Bert Jenks, d/b/a Rollin'
H gh Jenks Ranch, 1/ have appeal ed fromthe April 26, 1996, deci sion of
Admini strative Law Judge Ranon Child setting aside the My 15, 1995,
determnation of the Area Manager, Royal Gorge Resource Area, BLM
aut hori zi ng Jenks' grazing use on the Kaufnan R dge Allotnent, Canon dty
Gazing Dstrict, Park Gounty, ol orado. These appeal s have been
previ ousl y consol i dat ed.

Bert Jenks, who operates the Rollin' Hgh Jenks Ranch, is the
permttee for the Kaufnan R dge Allotnent, |ocated near Antero Junction,
Ml orado. (Tr. 16-17.) The allotnent (consisting of Federal |l y-owned | ands
excl usi vely) 2/ consists of approxinately 4,600 acres (in seven separate
parcel s) of the approxi mately 34,600 acres enclosed wthin the Rollin' Hgh
Jenks Ranch perineter fence (Tr. 136), or about 13 percent of all |ands
wthin that perineter fence. The rest of the acreage wthin the perineter
fence consists of: (1) lands owned by Bert Jenks (approxinately 8, 000
acres or about 23 percent of all lands within the perineter fence); (2
| ands | eased by Bert Jenks fromthe Sate (approxi natel y 12,000 acres

1/ Qdrich and Katherine S pal have requested that they be substituted for
Jenks as Appel |l ant herein. The S pal s have purchased the base property and
are the newpermttees. (Mtion for Substitution of Parties at 1.) That
notion i s granted.

2/ The use of the term"allotnent” engendered substantial confusion in the
hearing. It is ultimately clear that where, as here, BLMhas established a
"100-percent use" allotnent, the term"allotnent™ refers only to the
Federal lands included in the grazing area.
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or about 35 percent); (3) lands | eased by Bert Jenks fromprivate parties
(approxi nately 5,000 acres or about 14 percent); and (4) private |ands not
owned by Jenks and for which Jenks has no | ease agreenent (approxi nately
5,000 acres or about 14 percent). Thus, Jenks owns or | eases approxi nately
86 percent of the grazing acreage wthin the perineter fence.

The Rosses, including Janes Ross (the protestant herein), own
approxi mately 600 acres of land wthin the perineter fence. (Tr. 17, 43.)
Jenks has no | ease agreenent wth the Rosses.

The perineter fence was not erected by BLMand i s not nai ntai ned by
BLM (Tr. 165 and 176-77.) Lands located wthin the perineter fence are
divided by cross-fencing into four pastures: north, south, east, and west.
There are no other interior fences. The fences do not general ly delineate
ownership boundaries. As aresult, the north, west, and east pastures
contain a patchwork of unfenced Sate, private, and BLM| ands.

The Rosses' property is located in the east pasture, which al so
contains |lands owned by the Sate, BLM Jenks, and other private
individuals. The Rosses' property is bordered on the north and south by
Sate lands (Ex. A7 and G13), on the west by approxinately 3 mle of BLM
lands and : mle of Jenks' land (Ex. A7, Tr. 160) and on the east by
approximately 2 mle of public lands and 2 mle of private | ands owned by
soneone other than Jenks. (BEx. A7, Tr. 160.)

Keith Berger, Range (onservationist for BLM Royal Gorge Resource

Area, testified that BLMhas historically admnistered the seven scattered
Federal parcels wthin the perineter fence as one "allotnent." (Tr. 215
16.) However, it is evident fromthe record that, except for 1994, 3/ BLM
has not actively nanaged grazing in the area surrounded by the peri neter
fence. That is, apart fromoccasionally determining the carrying capacity
of the Federal lands in that area and col | ecting annual fees for grazing,
BLMhas made no effort to restrict the tine and | ocation of grazing. It
sinply determned the carrying capacity of its lands and charged Jenks, the
sole grazer inthe area, at prevailing rates.

Prior to the early 1980's, the authorized grazing use on the
allotnent had been 722 aninal unit nonths (AUMs). (Tr. 107.) That
aut hori zed use was reduced to 204 AUMs by suspendi ng 518 ALMB as a resul t
of the Royal Gorge Gazing Environnental |Inpact Satenent, issued in 1981.
(Ex. G9 at 15-16; Tr. 106-08.) This reduction was not, however, the
result of any specific nonitoring or utilization studies on the allotnent.
(Ex. G9 at 16; Tr. 107-08, 239-40.)

3/ As aresult of the discussions in 1993, the parties agreed to an

al | ot rent nanagenent plan, devel oped by the Soil Gonservation Service (SCS
(Tr. 144-45) that Jenks was to followfor the 1994 grazing season. (Tr.
142.) Jenks was al so i ssued a percentage public |and use permt for the
1994 grazing season. (Tr. 142-43.)
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Inthe fall of 1992, BLMbecane concerned about utilization |evels on
the allotment. (Tr. 119-20.) Berger testified that it appeared that
Jenks' grazing use was exceedi ng 50-percent utilization of key species (Tr.
120), if the active use was only 204 AMs. That is, inthe fall of 1992,
BLMnoted that Jenks was using nuch nore forage fromthe Federal |ands than
he was paying for. BLMwas aware (1) that the carrying capacity of the
Federal lands had, until the early 1980's, been rated at nore than three
tines higher than it was in 1992; (2) that the capacity had been summarily
lowered in 1992 wthout the benefit of any neasurenent of the capacity; and
(3) that Soil Gonservation Service neasurenents of the capacity on near by
private lands indicated nuch greater capacity. (Tr. 121-22, 124.) As a
result, instead of attenpting to prevent Jenks' use of forage in excess of
what was strictly authorized, it elected to reeval uate and i ncrease the
carrying capacity, effectively legitinatizing Jenks' use and charging him
for it. (Tr. 127.) 4/

A though Jenks had desired to run 2,500 head of cattle for 4 nonths
during the 1994 grazi ng season (Tr. 301 and 335), BLMIlimted his use to
2,000 head of cattle. (Ex. G9 at 1; Tr. 240-42.) In Septenber 1994, BLM
collected actual clipping data on the lands grazed by Jenks for the first
tine. (Tr. 144, 225, and 239.) That data indicated utilization |evels
bel ow 50 percent of key species (Ex. G9 at Appendi x 2-3; Tr. 240-41), thus
indicating that there was, in fact, nore forage on the Federal |ands than
had been previously believed, so that Jenks could run nore cattle wthout
exceedi ng the carrying capacity of the Federal lands. (Tr. 298.)

In 1994, BLMand SCS did a series of utilization clippings and
collected utilization data on the area grazed by Jenks' |ivestock. (Tr.
112-14.) A the tine, BLMwas working closely wth SCS whi ch has
responsi bility for determning carrying capacities and naki ng
recommendat i ons as to grazing use on private |lands, by agreenent and
cooperation wth the | andowner. Gonsequently, the forage utilization cages
used in the study were placed on private land. (Tr. 111-12.) A the end
of 1994, SCSreported the results of the utilization study. 5 Based on
this study,

4/ BLMs action was part of a larger initiative to inprove grazing on
Jenks' ranch froman environnental standpoint. In 1992, Jenks was a
participant in the Badger Geek Project, an Environnental Protection
Agency- sponsored coal ition of private and Gvernnental entities concerned
wth reducing the anount of sedinent in Badger Geek. (Tr. 121.) A that
tine, BLMcontacted SCS of the Lhited Sates Departnent of Agriculture, as
wel | as other Governnental entities involved in the Badger reek Project,
including the Sate Land Board and the Sangre de Qi sto Resource
(onservati on and Devel opnent Gorporation, to di scuss grazi ng nanagenent
practices at the Rollin' Hgh Jenks Ranch. (Tr. 121.) The various
Governnental entities began discussions in 1993 with Jenks in an effort to
initiate i nproved grazing practices on the public and private |ands wthin
the perineter fence. (Tr. 121-22.)

5/ A the end of 1994, Jenks chose not to continue wth the cooperative
effort.
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BLMupdated its estinate of the carrying capacity concluding that there
were nore than 204 AUMs avail abl e for use.

Prior to the start of the 1995 grazi ng season, Jenks applied to
i ncrease his permanent active grazing use on the allotnent from204 AUMs
(340 Yearling Mnths (YMs)) to 777 AMs (1295 YMs). (E. G10; Tr. 114
and 125.) BlLMprepared an Environnental Assessnent (EA) (Ex. G9) to
anal yze Jenks' request (Tr. 111), which stated:

Revi ew of the 1994 forage utilization data indicates that the
carrying capacity of public lands wthin the allotnent may be
hi gher than the current authorized | evel of 204 AN [ (340
YMs)]. The purpose of this assessnent is to properly allocate
grazi ng use based on an updated estimation of the |ivestock
carrying capacity of public |and wthin the Kauf nan R dge

Al ot nent .

(Ex. G9 at 1.) The EA anal yzed, but rejected, Jenks' request to increase
the grazing use to 777 AMs (1295 YMs). BLMfound, anmong ot her things,
that establishing a pernanent, |long-termcarrying capacity on the
allotnent, based on a 1-year utilization study was inadvi sable in the Royal
Grge Resource Area, where annual precipitation and forage production can
vary a great deal. (Ex. G9 at 4; Tr. 138-39.) BLMwas aware, however,
fromthe utilization data collected in 1994 that nore forage was avail abl e
on the allotnent than woul d be used by the previously authorized 204 AM s
(340 YMs). (Tr. 239.) BLMaccordingly adopted the EA s "preferred
alternative," under which it would continue to nonitor utilization |evels
on the allotnent, while gradual |y increasing the permttee s pernanent
active grazing use over a 5-year period so that the authorized grazing use
woul d eventual |y correspond wth the true carrying capacity of the
allotrent. (Tr. 138-39, 171-72.)

The 5-year phase-in period was to start wth the 1995 grazi ng season
and continue at least through 1999. (Tr. 139-40.) For the 1995 grazi ng
season, BLMproposed to authorize 775 AMs (1,295 YMs) of grazing use on
the al | ot ment by a conbi nation of 458 ALMs (765 YMs) of tenporary,
nonrenewabl e, grazi ng use, and an increase in Jenks' permanent active
grazi ng preference from204 AM's (340 YMs) to 317 AMs (530 YMs). (Tr.
171-73.) BLMthus decided that sone increase in Jenks' permanent active
grazi ng preference was supported by the 1994 forage utilization data and
the forage production data devel oped by SCSin 1990. (Ex. G9 at 7; Tr.
178-80.) By using tenporary, nonrenewabl e grazing use, BLMretai ned t he
flexibility to adjust Jenks' authorized grazing use on a year-by-year basis
inthe event additional nonitoring data indicated that such adjustnents
were appropriate. (Tr. 172-73.)

Mtigation neasures for the preferred alternative included col | ecting
additional grazing use data during the next 4 years. (Ex. G9 at 7; Tr.
178, 191-92.) Jenks was al so required to supply actual use infornation
each year to assist BLMin assessing the carrying capacity. (Ex. G9 at
20; Tr. 183-84.)
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In response to BLMs request for input fromall "affected interests,"”

Janes Ross submitted to BLMwitten conments on the EA (Ex. G9, App. 5.)
Ross' comments rel ated al nost excl usively to what he referred to as the
"trespass situation,” that is, to the fact that Jenks' cattle were grazi ng
the Rosses' private property even though they and Jenks had never reached
an agreenent regarding | ease of the Rosses' property. BLMattenpted to
address those concerns inthe EA (Ex. G9 at 16-17; Tr. 186-90.)
A though BLMbel i eved the trespass situation was not wthinits
jurisdiction, it (even prior to Ross raising the i ssue) had contacted the
ol orado Brand Conmissioner, a Sate official wth authority over grazing
di sputes, to obtain his opinion regardi ng possi bl e trespass issues in an
effort to ensure that BLMdid not cause or exacerbate any trespass. (Tr.
157.) The Brand Commissi oner' s response was that, although a trespass nay
occur in a situation where a stock owner runs nore cattle than his [and can
support, the conplaining party had to bring suit in Sate court, where he
woul d bear the burden of establishing that a trespass had occurred. (Ex.
G9, App. 4, Tr. 161-63.)

BLMi ssued a proposed deci sion on March 20, 1995 (Ex. G15), in which
it proposed to inplenent the "preferred alternative" set out in the EA
(Tr. 247.) In the proposed decision, BLMwarned Jenks about the
possibility of trespass on Federal |ands: "Socking livestock at a rate
greater [than] 2365 yearlings for 4 nonths over the entire allotnent wll
exceed [the authorized 777 AUM (1,298 YM usage] on public land and w Il be
consi dered grazing trespass on public land.” BLMal so expressly warned
Jenks that exceeding the prescribed grazing rate mght constitute a
trespass on the Rosses' |and:

However, it appears that, based on the 1994 utilization
data, grazing 2365 yearlings for 4 nonths woul d exceed the
carrying capacity of |and under your control. The [EA
indicates that, based on last year's utilization levels, the
carrying capacity of |and under your control is approxinately
2013 yearling[s] for 4 nonths. Athough BLMs authority
regarding your stocking rates is limted to whether these rates
exceed the anount of grazing use authorized on public |and, BLM
considers it inadvisable to stock the allotnent at rates
greater than | and under your legal control can properly
support. According to the (Golorado Sate Board of S ock
| nspecti on Commissi oners, stocking levels that exceed the
carrying capacity of |ands under your control could result in
grazing trespass on uncontrol l ed, neighboring |and. The owners
of neighboring |and could take civil action against you or the
owners of the |ivestock shoul d these rates be exceeded.

(Ex. G15 at 2-3.)

Both Janes Ross and Jenks filed protests to BLMs proposed deci si on.
(Tr. 253.) However, Jenks did not appeal BLMs final decision, so that
t he
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specifics of his protest were not under reviewat the hearing or in these
appeal s. After consideration of both protests, BLMissued its final
decision on My 15, 1995 (Ex. G18; Tr. 272), ruling on Ross' protest:

As to your concern regarding inpacts to uncontrolled | and, the
EA determned the nunbers proposed by M. Jenks (approxi nately
2400 yearling cattle for 4 nonths) woul d nost |ikely cause his
cattle to graze upon uncontrolled private lands wthin the
allotnent. However, based upon the correspondence recei ved
fromthe olorado Sate Board of Sock I nspection

G ssioners, the EA determined that thisis acivil natter
involving M. Jenks and the affected | andowners and not under
the jurisdiction of [BLM. * * * [BLMs] invol venent wth M.
Jenks' stocking rate is limted as to whether it wll exceed
the estimated carrying capacity of public land wthin the

al | ot nent .

(Ex. G18 at 1.)

By letter dated June 14, 1995, Janes Ross appeal ed BLMs fi nal
decision. (Ex. G19; Tr. 274-75.) Ross argued that the Area Manager's
deci sion was in error because he failed to address Ross' concerns about the
"erroneous assunptions” in the EAregarding utilization cage | ocati ons and
wel s or other water inpoundnents. Ross al so assailed BLMs "evasi on of
responsibility for [its] action as inpacting affected interests |ike"
hi nsel f concerning "trespass issues."

A hearing was conducted by Judge Child on January 9 and 10, 1996, in
CGanon Adty, lorado. Jenks' notion to intervene was granted, and he was
represented by counsel at the hearing. Mst of the hearing invol ved
testinony fromBLMs Range Managenent Specialist for the Royal Gorge
Resource Area, who described BLMs nanagenent of the Federal lands. He
expl ained that the Kaufman Rdge Allotnent is a "C' category (or
"custodial ") allotnent, which "may either have very | ow resource potential "
or "may be producing at or near its potential, and the range hel d or range
production is really not an issue.” (Tr. 101-102.) He also explained the
di fference between a 100-percent public land use permt and a percent
public land use permt. (Tr. 141-42.)

In a percent public land use permt, BLMspecifies the exact nunber
of livestock that can be grazed on the public land. (Tr. 141, 145.) The
"allotnent,” for determnation of carrying capacity of the public |and,
consists of all the land, including Sate, public, and private, |ocated
w thin the perineter boundary.

In a 100-percent public land use permt, the "allotnent” consists
only of the public lands. (Tr. 208.) BLMdoes not specify an exact nunier

of cattle or the dates of authorized use, as long as the estinated carrying
capacity of public land is not exceeded. (Tr. 146.)
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Three wtnesses testified on the Rosses' behal f: Nornman K Ross,
Keith Berger, and protestant Janes Ross. They testified about their
property and conflicts wth Jenks' operations. Ross' concerns on appeal
nay be discerned fromhis opening statenent at the hearing. They relate
to: Jenks' refusal to offer what the Ross famly considers a fair rate for
an agreenent to graze on their private lands (Tr. 30-31); Jenks' alleged
m snmanagenent of the range (Tr. 28); the fact that Jenks refers to unl eased
| and, such as the Rosses', as "free use" lands (Tr. 29-30, 33); the fact
that allegedly Jenks does not followthe advice of Governnental authorities
regardi ng prudent range nanagenent practices (Tr. 33-34); and the fact that
Jenks is not really in the ranching business. (Tr. 32-34.) Ross al so
present ed evi dence of inprovenents the Ross famly has nade to its property
and of damage caused to the Ross property by cattle either owed or
pastured by Jenks. (Tr. 42, 46-47, 52, 54, 64, and 407-11.)

Fol l ow ng the hearing, Judge Child issued his decision setting aside
the Area Manager's grazing determnation because BLMfailed to fol | ow
establ i shed standards in collecting utilization data when it established
the carrying capacity of the public lands in question. Judge Child found
that BLMs determnation to i ssue a 100-percent public land use permt was
not reasonabl e, noting the snall amount of public | ands invol ved in
contrast to the acreage enconpassed by the perineter fence and grazed by
Jenks' cattle. Judge Child ruled that the Kaufnan R dge Al ot nent shoul d
be "set aside and held for naught." (Administrative Law Judge (ALJ)
Decision at 6.) He further determned that BLMshoul d protect the seven
scattered BLMmanaged parcel s either by enforcing the trespass | aws or by
fencing each parcel as a separate allotnent. (ALJ Decision at 7.)

Judge (hild held that the seven parcels are not collectively an
allotnent and that it was unreasonable for BLMto construe themas such.
(ALJ Decision at 5.) Holding that BLMcoul d have proceeded in this
i nstance agai nst Jenks because his cattle had trespassed on public |ands
t hrough overgrazi ng, Judge Child opined that Jenks shoul d have fenced the
| ands under his control, reduced his herd, prevented straying, or paid
trespass damages. (ALJ Decision at 4.) Judge Child enbraced the fol | ow ng
statenent attributed to Ross: "[Flailure (by BLM to act decisively
agai nst the permttee has encouraged sane to further abuse and danage of
the resource and the | uckl ess | andowners | ocked wthin the perineter.”
(ALJ Decision at 2.) According to Judge Child, BLMs My 15, 1995,
deci si on unequi vocal |y rendered Ross powerl ess to enforce his property
rights wthout first fencing his land wth a "legal " fence. (ALJ Decision
at 4.)

Wth respect to the grazing allotnent itself, Judge Child observed
that BLMs forage data for the public | ands was seenmingly conpiled in 1994
fromsix test sites |located throughout the perineter-fenced area and in
1995 fromthose six sites plus two additional sites located that year on
Federal lands. Noting that only three of the eight sites used in 1995 were
on BLM I ands, Judge (hild concluded that BLMs determnati on of the
carrying capacity of the seven scattered parcel s was unreasonabl y based on
very little data actual ly derived fromthe public lands. (ALJ Decision at
4.)
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Inits statenent of reasons (SR, BLMasserts that Judge Child s
deci sion was not based upon argunents rai sed by the parties, but on
argunents apparently created by the Judge hinsel f. Specifically, BLM
points out that Judge Child set aside BLMs carrying capacity deternination
because BLMdid not place all the utilization cages on the public |ands.
BLMstates that the only argunent rai sed by Ross concerning utilization
cage |l ocations concerned their proximty to water. In addition, BLM
al l eges that evidence presented at the hearing denonstrated unequivocal l'y
that BLMdid fol | ow established standards in determning carrying capacity
by using techni ques sanctioned by BLMs technical reference internal
gui dance docunent s.

BLM contends that Judge Child' s reasons for setting aside BLMs
determnation to i ssue a 100-percent public |ands permit are unclear. It
explains that, wth a 100-percent public |and use permt, BLMwoul d not
dictate the nunber of cattle, as long as the carrying capacity of the
public | ands was not exceeded. BLMpoints out that, to the extent nore
forage is availabl e (and used by Jenks' cattle) in excess of the authorized
204 AMs, a situation arises where Jenks woul d underpay BLMfor the actual
forage removed fromthe public lands. BLMavers that its grazing
determnation for the 1995 season was desi gned to ensure that the
aut hori zed grazi ng use was comrmensurate wth the actual carrying capacity
of the public lands, thereby assuring that Jenks woul d pay for what he had
used.

BLMadmts that the term™allotnent” was used quite | oosely at tines,
but argues that BLMs wtness at the hearing clarified that the "al |l ot nent"
consists only of the seven snall parcels of public |lands subject to the
100- percent public land use pernmt.

BLMstates that it does not know howto interpret Judge Child s
hol ding that "[t]he Kaufnan R dge Al otnent shoul d be set aside and hel d
for naught." It speculates that Judge Child nay be sayi nhg that BLM shoul d
refuse to all ow Jenks to graze any cattle on the seven parcels of public
| ands and issue trespass notices on a continuing basis. dting 43 CF.R '
4.478(a), BLMcontends that Judge Child ignored the requirenents of the
regul ati ons when he rul ed against BLM not on the basis of the record or
argunents nade by Ross, but on the basis of argunents rai sed only by
hinself. BLMrequests that the Board set aside the Decision and affirm
BLMs determnation regardi ng Jenks' grazing preference.

In his SOR Jenks al so expresses concern wth Judge Child s hol di ng
setting aside and negating the Kaufmnan R dge Allotnent, and his hol di ng
that BLMshoul d either "enforce the trespass | aws" or arrange for "fenci ng
thereof." Jenks contends that these hol di ngs deprive himof the use of
property he owns or | eases and prevent himfromgrazing cattle on his

property.
Janes Ross, the protestant and original appellant, did not enter an
appear ance.
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V¢ stayed the effectiveness of Judge Child s decision pendi ng our
reviewof the nerits of the appeal, reinstating the status prevailing prior
to i ssuance of the Area Manager's deci si on.

[1] Inplenentation of the Act of June 28, 1934 (the Tayl or G azing
Act), as anended, 43 US C '' 315, 315a-315r (1994), is coormtted to the
discretion of the Secretary of the Interior. Yardley v. BLM 123 | BLA 80,
89 (1992); dyde L. Dorius, 83 IBLA 29, 37 (1984); Ruskin Lines, Jr. v.
BLM 76 IBLA 170, 172 (1983). Section 2 of the Tayl or Gazing Act charges
the Secretary to "nmake such rules and regul ati ons” wth respect to grazing
districts on public lands and to "do any and all things necessary * * * to
insure the objects of such grazing districts, nanely, to regulate their
occupancy and use, to preserve the land and its resources fromdestruction
or unnecessary injury, to provide for the orderly use, inprovenent, and
devel oprent of the range * * *." 43 US C ' 315a (1994). The Federal
Land Policy and Managenent Act of 1976, in anending the Tayl or Gazing Act,
reiterated the Federal coormtnent to the protection and i nprovenent of
Federal rangel ands. See 43 US C '' 1751-1753 (1994).

BLM enj oys broad discretion in determni ng howto nanage and
adjudicate grazing privileges. Uhder 43 CF. R ' 4.478(b), BLMs
adj udi cation of grazing preference wll be upheld on appeal "if it appears
that it is reasonable and that it represents a substantial conpliance wth
the provisions of" 43 CF. R Part 4100. Were BLMadj udi cates grazi ng
privileges in the exercise of its admnistrative discretion, that action
nay be regarded as arbitrary, capricious, or inequitable only where it is
not supportable "on any rational basis,” and the burden is on the objecting
party to show that the decision was inproper. Véyne D Kunp v. BLM 124
| BLA 176, 182 (1992); Lews M Wbster v. BLM 97 IBLA 1, 4 (1987); George
Fasselinv. BLM 102 IBLA 9, 14 (1988); Bert N Smth v. BLM 48 | BLA 385,
393 (1980). Thus, the issue here is whether BLMs My 15, 1995,
determination regardi ng Jenks' authorized grazing use for the 1995 grazi ng
season was supported by a rational basis. 6/

Judge hild recogni zed that Ross failed to showerror in BLMs
decision: "Appellant's presentation at the hearing and the briefs which he
filed are of little nerit. The results here found are in spite of
Appel lant' s efforts, not because of them™ (ALJ Decision at 2.) Despite
that fact, Judge (hild vacated BLMs deci sion, based on hi s i ndependent
concl usion that the "evidence shows that BLMfailed to fol | ow establ i shed
standards in collecting utilization data in order to establish the carrying
capacity of the public lands,” and that "BLMs decision to i ssue a 100
percent public |and use permit was not reasonabl e, given the snall acreage
anounts of the public |ands when conpared to the acreage enconpassed by the
perineter fence and grazed by M. Jenks' cattle and treated as the
allotnent inits entirety by all parties.” (ALJ Decision at 6.) V¢
reverse those hol di ngs.

6/ Judge Child s decision properly sets out the issue presented in the
appeal . (ALJ Decision at 2.)
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BLMbased its decision regarding the carrying capacity on its EA
The preferred alternative in the EA updated the estinated carrying capacity
of the public lands wthin the fenced area based on the utilization data
collected throughout that area. (Tr. 132.) ne alternative considered in
the EAwas to grant Jenks' request to increase active grazing levels to 777
AMs. BLMrejected this action because it was based on |inited
utilization data. BLMexpl ained that precipitation and weat her patterns
vary greatly fromyear to year inthis area, and that such variation
affects the amount of forage produced. BLMnoted that the preferred
alternative provided for the use of the data to be collected during the 5-
year period, thus tending to even out forage production and ensuring a nore
accurate figure. (Tr. 137-39.)

Judge (hild ruled as foll ows concerning the carrying capacity of the
Federal | ands:

However, that "forage" was seemingly established in 1994
fromsix plots placed throughout the perineter fenced area,
i.e., the "allotnent.” Two additional plots were created on
Federal public lands in 1995. (Tr. 179) The eight established
plots are identified in Exhibit A3. Qly three of the eight
plots, so identified in 1995 are on BLMland. It cannot be
said that Respondent’'s determination of the carrying capacity
of the "allotnent”, i.e., the seven scattered public |and
parcel s was reasonabl e.

At page 8 of Respondent's post-hearing brief, we are told
that "... BLMwas aware, however, fromthe utilization data
collected inthe fall of 1994 that nuch nore forage was
available on the allotnent ...." Qoviously this "utilization
data" refers to the entire 34,600 acre perineter fenced area.
See such utilization data for 1995. (Exhibit A 3)

(ALJ Decision at 4.)

A BLMdetermnation of a grazing unit's carrying capacity wll not be
di sturbed in the absence of positive evidence of error. Calvin Yard ey,
supra at 92; Janes E Briggs v. BLM 75 I BLA 301, 302 (1983); Mdl and
Li vestock G., 10 IBLA 389, 400-01 (1973). As BLMpoints out on appeal ,
its determnation of the carrying capacity of the range was based on data
gat hered usi ng approved nethods. The 1995 Mbnitoring Analysis (Ex. A 3)
enpl oyed formul as derived fromBLMtechni cal references to anal yze the
utilization level s of the subject public lands during 1995. (Tr. 232.)
Applying this utilization data, BLMadjusted its estinates of the carrying
capacity of the unit. BLMasserts that the utilization cages nonitored by
BLMwere properly located in "key areas" in accordance wth BLMs internal
gui dance for rangel and nonitoring, such as its Techni cal Reference 4400-1
"Rangel and Mbnitoring--A anning for Mnitoring.”" B.LMstates that
t opogr aphy, vegetation, distance fromwater, etc., are appropriate factors
for determning key areas, but that |and ownership is not.
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The evi dence presented by Ross at the hearing focused on the fact
that Jenks' cattle were trespassing on his | and and overgrazing the area
near Agate Qeek. Hs only conplaint regarding BLMs nethod of determning
carrying capacity was the fact that the utilization cages were not pl aced
near water. However, the record shows that they were, in fact, placed near
water sources. (BEx. A7, Tr. 260-62.) Ross admtted that he is not a
rancher and has no fornal education in grazing. (Tr. 421-22.) e
presented no witten anal ysis of the carrying capacity of the public |ands
to denonstrate that BLMs nethod of determining the carrying capacity was
inerror. (Tr. 420.) The evidence and argunents presented by Ross do not
support a concl usion that BLMs determnation regardi ng the carrying
capacity of the public lands is not supportabl e on any reasonabl e basi s.
Further, we find nothing in Ross' presentation proving error in BLMs
j udgnent .

The evi dence does not, as Judge Child held, showthat BLM"failed to
foll ow establ i shed standards in collecting utilization data.” BLMplainly
did not nonitor the anount of forage on each and every one of the seven
scattered Federal parcels. Instead, it relied on evidence of forage found
on nearby lands. There is no positive evidence that this nethod resul ted
inerror: Nothing in the record shows that the Federal |ands were so
different that these sanpl es were not representative of the forage | evel s
there. Further, Judge Child overlooked the fact that BLMs deci si on
required the reporting in future years by Jenks of the actual forage |evels
on Federal lands, in order to ensure that BLMs assessnent of the forage
| evel s was correct.

The record al so supports BLMs decision to i ssue a 100-percent public
land use permt. Prior to 1994, BLMhad i ssued 100-percent public |and use
permts to Jenks. (Tr. 142.) 1n 1994, SCSinitiated a |ivestock
nanagenent plan for Jenks' operation. Specific data dictated how Jenks
shoul d use each pasture wthin his operation boundaries, and Jenks agreed
toconply. (Tr. 142.) Accordingly, BLMconplied wth the nanagenent
gui del i nes of SCS and i ssued a percent public |and use permt in 1994
instead of a 100-percent |land use permt. However, two factors arose at
the end of 1994 which prevented further use of a percent public |land use
permt. The utilization data showed nore additional forage on the Federal
| ands than anticipated, and SCS was no | onger advi sing Jenks or collecting
data on the surrounding private lands. (Tr. 153, 223.) As BLMno | onger
had i nput fromSCS regarding grazing on private |ands, it coul d no | onger
specify the amount of cattle and dates. Further, it woul d have been in the
position of having a large inpact upon the private lands in the area but
controlling a very small anount of the |and wthin Jenks' operation. (Tr.
153-54, 246.) Mreover, BLMcustonarily uses a 100-percent public |land use
permt where "C' Category allotnents and scattered parcel s are invol ved.
(Tr. 147, 215, 218.) Nothing in the record indicates that BLMs
determnation to use the 100-percent public |and use permt was in error.
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V¢ note that Judge Child cited no evidence to support his hol ding
that BLMs decision to treat the Federal |ands as a 100-percent all ot nent
was unreasonabl e. He hel d that

[ s] even scattered unfenced parcel s of public |and conprising 13
or 14 percent of a fenced in 34,600 acre area nade up of
separate and privately owned unfenced | ands, Sate owned

unf enced | ands and Federal | y owned unfenced public |ands, do
not an allotnent nake. BLMnust nanage those seven separate
parcel s as what they are and | i ke any owner enforce the
trespass laws in protection of them They are not collectively
an allotnent; it is unreasonabl e to construe themas such.

(ALJ Decision at 5.) It is clear to us that, by designating the Federally-
owned | ands as a 100-percent allotnent, BLMwas in fact nanagi ng "t hose
seven separate parcels as what they are.” BLMrepeatedly correctly
explained that, owng to its owership of a snall percentage of the total
lands and the scattered nature of its holdings, it |acked authority to
control Jenks' grazing activities. 7/ By the sane token, BLM by naki ng an
annual | y-updat ed determination of the anount of forage on the Federally-
owned | ands, was nanagi ng the Federal | y-owned parcel s and ensuring t hat
Jenks woul d pay for the forage he renoved. BLMthus was "enforcing the
trespass laws in protection of" the Federal | y-owned | ands.

Judge hild s conments at the hearing suggest that he believed that
BLMwoul d not be protecting the Federal | y-owned | ands fromtrespass unl ess
it fenced Jenks out or proceeded agai nst himfor trespass. BLMs decision
not to take that action was entirely reasonabl e. Fencing the seven
scattered parcel s woul d obvi ousl y have been prohi bitively expensive and
counterproductive. As to proceedi ng agai nst Jenks for trespass, it nust be
renenbered that BLMwas still assenbling infornation about the capacity of
its lands. |If that data reveal ed that Jenks was using nore forage than
aut hori zed, BLMcoul d then make a convi nci ng case agai nst hi mfor trespass.

However, it was not unreasonable for BLMto devel op a 5-year review plan
that ensures both that Jenks was paying for the forage he renoved and t hat
he was not exceedi ng the aut hori zed use.

7/ Judge Child forcefully recogni zed that restriction on BLMs authority:
"JUDE CHLD * * * | think it's very unusual that [BLMi s]
nanagi ng properties off the allotnent that are not even Federal land[. * *
* BLMs] only responsibility is for Federal lands. No wonder Gongress
takes away our noneys. M gosh. * * * If the only Federal land is the | and
inyellow we'reintrouble. * * * Yeah, you are taking anful |ot of
responsibility for very little governing power. * * * \Wew Sonebody' s
toes are getting stepped on, aren't they?" (Tr. 95-96.)
G course, the record actual |y shows that BLMwas not "nanagi ng properties
off the allotnent.” However, Judge Child was aware that, absent a
cooperative agreenent between BLMand private interest hol ders, BLMI acks
authority to engage i n such nanagenent .
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W conclude that BLMs decision to treat the seven snall, scattered
parcel s of Federally-owned lands in the area grazed by Jenks as a 100-
percent allotnent was reasonable. BLMhad no authority to regul ate grazing
on Jenks' other |andhol dings, and the scattered nature and snmal | size of
the Federal holdings in the area rendered it inpractical for BLMto expend
its resources in enforcenent actions. It was accordingly reasonabl e for
BLMto adopt the practice of accurately assessing the capacity of the
Federal | y-owned | ands, chargi ng Jenks accordingly, and nonitoring his use
over a period of years to ensure that trespass action coul d be taken
agai nst himif necessary.

[2] As noted above, Ross focused at the hearing on Jenks' alleged
unaut hori zed grazing on the Rosses' private property. In his decision,
Judge (hild was plainly swayed by the fact that Jenks' cattle coul d graze
on Ross' land without any chal | enge fromBLMand actual |y rul ed that BLM
was sonehow responsi bl e for that unaut hori zed use:

[ Al ppel | ant nmakes one statenent which illustrates his plight:
“... [FHalure (by BLM to act decisively against the permttee
has encouraged sane to further abuse and danmage of the resource
and the | uckl ess | andowners | ocked wthin the perineter.”

* * * * * * *

For [BLM to take the action which it took in the H nal
Decision, dated May 15, 1995 (Exhibit G 18) possibly enabl ed it
to collect nore grazing fees, but rendered [the Rosses] and
|ike situated persons powerless to enforce their property
rights wthout first fencing their land wth a "legal " fence.
If BLMcan be required to consider the rights of Desert
Tortoi ses and Spotted OnN's, surely it can be expected to avoid
those actions which adversely affect the citizenry.

(ALJ Decision at 2 and 4.) This concernis reflected in his participation
at the hearing as well:

THE QORT: Doesn't BLMgeneral |y have the responsibility
of fencing the allotnent perineters?

THE WTNESS Nb, sir, your Honor.
THE GORT: W' || see.
(Tr. 165.)

THE QORT:  Then why do you call this an allotnent? | am
just stunned to think that you would call this an allotnent,
forcing the private landowner in the mddle of it to fence his
land * * *,

(Tr. 175.)
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THE QORT: And by calling this an allotnent, you all ow
M. Jenks to graze all through the area, including on M.
Ross's parcel, thus forcing himto fence if he wants to keep
the cattle of f?

(Tr. 217.)

THE QORT:  You [(BLM] coul d fence the common boundary
at your own cost, couldn't you, entirely your own cost?

THE WTNESS  |'mnot sure, your Honor, that BLMis
aut hori zed to spend Federal noney on private | and.

THE QORT: Well, if they are intending to have an
allotnent, you nay be forced to.

(Tr. 281.)

THE QORT [(addressing BLMs witness)]: Doesn't it occur
to you that if he herds 2,000 yearlings for four nonths, that
they are going to encroach onto ot her peopl e s property?

THE WTNESS. Because there is C

THE QORT [(apparently interrupting)]: But you don't
care.

(Tr. 187-88.) Judge Child was fully aware of the fact that, under the | aw
of the Sate of lorado, the burden was on the Rosses to fence Jenks'
cattle out of their property. 8 Indeed, he expressly acknow edged that in

8/ Inthis situation, the fact that Jenks' cattle nay be using the Rosses'
property (even if intrespass) is not BLMs responsibility. By the terns
of the "l orado Fence Law" (olo. Rev. Sat. "' 35-45-101 through 35-46-
114 (1995), a person whose property has been danaged apparent!y cannot
recover for a trespass by |ivestock unless, at the tine of the trespass,
the conpl ai ning party has maintained in good repair a lawful fence to
protect his property. |If no lawul fence exists, the owner of the
livestock is not responsible for nonw I |ful trespass causing damage to
veget ation except where cattle are stocked in nunbers that exceed the
carrying capacity of a person's land to support those cattle, and such
cattle drift onto a neighbor's land. ol. Rev. Sat. ' 35-46-102(2);
SaBell's, Inc. v. Hens, 599 P.2d 950, 951 ((olo. App. 1979), aff'd 627
P.2d 750 (Gl o. 1981); Bolten v. Gates, 100 P.2d 145 (@l 0. 1940).
Further, it appears that the owner of livestock is under no statutory duty
to fence themin even if he knows that they wll enter the unfenced
property of another. @lo. Rev. Sat. ' 35-46-102 (1995); SaBell's, Inc.
V. Hens, supra; see also Wllianson v. Hemng, 178 P. 11 (Gl o. 1919).
BLM consi dered howthat law applied in the instant case (Tr. 155),
consulting the lorado Sate Brand Cormissi oner (Tr. 157-62), who stressed
that, "according to the statute, the injured party nust bring a
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his decision. (ALJ Decision at 6.) He was, however, unwlling to accept

that situation, finding instead that BLMwas sonehow cul pabl e because its

actions had, according to Judge Child, "aggravated" the situation faced by
t he Rosses:

THE QORT:  You say the burden is on the Rosses to fence
thei r own property?

MR BROMEY: Yes, sir, that's correct. | wll be happy
C

THE QORT: If that burden [to fence private property] is
aggravated by the BLMcreating an all otnent, what's that
statenent, "He drewa circle that shut us out, we drewa circle
that fenced himin." Nowwhat BLMhas done, has drawn a circle
that fence[s] in Ross. (h, what a lot of |ove you have shown.

(Tr. 151.)

Judge Child inproperly ruled that, by "failing to act decisively,"
BLMwas responsi ble for the fact that Jenks' cattle grazed all through the
area, including on the Rosses' private |and. A though Judge Child appeared
to recogni ze the principle that BLMnay not restrict parties' grazing
activities on non-Federal lands (in the absence of a cooperative agreenent
between the party and BLM, he plainly failed to apply that principle to
reach the conclusion that neither he nor BLMhas authority to restrict
Jenks' grazing activities on non-Federal |ands. Any trespass on the
Rosses' land is strictly a private dispute between Jenks and the Rosses
which they nust resolve and is governed by Sate law As such, it is not
wthin the jurisdiction of the Departnent of the Interior. See, e.g.,
David J. Bartoli, 123 IBLA 27, 41 (1992), and cases cited.

Judge (hild al so seened to presune that there is a nexus between
permtting Jenks to graze on Federal |and and the al |l eged trespass on the
Rosses' property. Nothing in the record supports that conclusion. The
undi sputed testinony of BLMs wtnesses was that Jenks' cattle were
attracted to the Rosses' property because water could be found there. (Tr.
166-67.) That would be true even if BLMfenced all of the Federal | y-owned
lands in the area. Thus, the record shows that the unauthorized use of the
Rosses' |ands woul d continue until the Rosses constructed a boundary fence,
regardl ess of whether or not BLMaut hori zed grazing on the Federal | y- owned
| ands el sewhere in the pasture area. 9/

fn. 8 (conti nued)

civil action against the owner of the livestock for "willful' trespass."
(Tr. 162.) By so doing, BLMappears to have specifically been attenpting
to avoi d causi nhg or aggravating unaut hori zed use of the Rosses' property by
Jenks.

9/ If anything, the fact that BLMauthorized grazi ng on Federal | y-owned
[ands actual |y nade nore forage avail able to Jenks' cattle, thus rendering
it less likely that they woul d graze on the Rosses' | and.
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It should al so be noted that, by establishing the carrying capacity
of the Federal | y-owned | ands, BLMwas actual |y making it possible for the
Rosses to bring a willful trespass action under Sate law Determnation
of the capacity of the Federal range and Jenks' entitlenent woul d be
necessary for a show ng that Jenks' cattle were stocked in nunbers that
exceeded the total carrying capacity of his land to support those cattle.
See n.8, supra. (QOnhce BLMdetermines the carrying capacity of the Federal
[ands | eased to Jenks, the way is clear for the Rosses to make their best
case in Sate court that Jenks is commtting trespass under Sate | aw by
exceeding the total capacity of grazing |lands owned or controlled by Jenks.

Ve find no justification for Judge Child s concl usi on that BLM shoul d
"arrange for fencing" the seven parcels that nake up the allotnent. (ALJ
Decision at 7.) As noted above, the construction of a fence around
Federal | y-owned property woul d not prevent the all eged trespass of Jenks'
cattle on the Rosses' property. (Tr. 166.)

Judge (hild s decision to set aside BLMs decision is not supported
by the record. It is accordingly reversed. BLMs decision is hereby
affirned.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis rever sed.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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